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In the United States Circuit Court of Appeals
for the Ninth Circuit

No. 11098

Stella Wheeler Bishop, petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF THE DECISION OF THE TAX
COURT OF THE UNITED STATES

brief for the respondent

OPINION below

The opinion of the Tax Court and the dissenting

opinion (R. 27-39) are reported at 4 T. C. 588.

jurisdiction

The petition for review (R. 43-47) involves federal

income taxes for the calendar year 1940 in the amount
of $1,070.23. The notice of deficiency was mailed to

the taxpayer on February 29, 1944. (R. 12-16.) The
taxpayer filed a petition for redetermination with the

Tax Court on April 20, 1944, under the provisions

of Section 272 of the Internal Revenue Code. (R. 1,

3-11.) The decision of the Tax Court sustaining the

deficiency determination was entered on March 29,

1945. (R. 4.) The case is brouglit to this Court by a



petition for review filed by the taxpayer on Jnne 18,
j

1945 (R. 43-47), pnrsnant to the provisions of Sec-
'

tions 1141 and 1142 of tlie Internal Revenue Code.

QUESTIONS PRESENTED
)

1. Whether, upon administration of a decedent's

estate in California, losses sustained on the disposi-
]

tion of conmumity property are, as held by the Tax
'

Court, deductible in full by the estate or whether
j

one-half may be deducted ])v the surviving: wife (the
!

taxpayer)

.

\

2. Whether expenses incuired in connection witJi

the sale of community property and taxes paid with

respect to such property are, as held by the Tax Couit,

deductible in full bv the estate or whetlier one-half

may be deducted by the surviving wife (the tax-
j

payer).

3. Whether taxpayer, as held by the Tax Court,

must report as her taxable income the full amount of '

the compensation received by her as executrix of her i

husband's estate.
j

STATUTES AND REGULATIONS INVOLVED ^

The applicable provisions of the statutes and regu- |

lations involved are set forth in the A])pendix, i)ifra,

pp. 22-25. ,

STATEMENT

The taxpayer and her husband, Roy N. Bishop,
j

were married in 19()7 and T-einained iiiairied imtil

December, 1938, when Roy N. Bishop died. During
j

their marriage, the taxpayer and her husband were

domiciled in Califoi-nia. (R. 28.)
'



After the death of Roy N. Bishop, his will was

admitted to probate by the Superior Court for the

City and County of San Francisco. The taxpayer

and the Crocker First National Bank of San Fran-

cisco were appointed as executrix and executor.

(R. 28.)

Certain securities, which had been acquired by the

taxpayer and her husband during the period 1931-

1937 at an aggregate cost of $65,672.52 were sold by

the taxpayer and the bank, acting as executrix and

executor, at an aggregate loss of $33,686.77. The

securities constituted community property of the tax-

payer and her husband. (R. 28-29.)

In disposing of the securities the estate paid trans-

fer taxes of $641.48. The estate also paid a tax of

$34 on an automobile which constituted community

property. (R. 29.)

In 1940, the estate received dividends of $4,299.11

from certain securities and received interest of

$132.15 on bonds and bank deposits belonging to the

estate. A portion of some of the dividends received

were non-taxable. (R. 29.)

During the year 1940 the taxpayer received a fee

of $1,928.09 for her services as executrix of the

estate. (R. 29.)

The taxpayer, in her income tax return for 1940,

claimed a deduction for one-half of the recognizable

loss from the sale of the securities and a deduction

for one-half of the taxes paid. She reported in her

income one-half of the dividends and interest received

by the estate and reported only one-half of the fee

which slie received as executrix. (R. 30.)
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111 Hosoihcrg v. Co))i)nissio}icr, 115 F. 2d 910, this

Court dooidod that, since all the property of the coni-

uiuuity in California is subject to administration in

the estate of the deceased husband, it foi-uis such an

integral part of his estate that tlie entire income there-

from is taxable to the estate as a se])arate entity. The

decedent there died in 1929, and the decedent here in

19:]8; however, there was no change in the ])ei'tinent

provisions of the Probate Code duiing the interim.

While the Rosenherg case, unlike the present case,

involved property acquired by California spouses

prior to 1927, we shall show that the 1927 changes in

the California law relating to community ])roi)erty

did not alter the fundamental conce})t that, \\\Hn\ dis-

solution of the community by the death of the husband,

all community assets are subject to administration in

his estate. We shall also show that the law of Cali-

fornia is the same, in all essential respects, as that of

AVashington where, as determined by this Court in

Commissioner v. L((rs())i, 131 P. 2d 85, income and

gains from comuiuuity property duiiug the adminis-

tration of the husband's estate are taxal)le in their

(Mitii*(^ty to the estate. In this respect, the law of Cali-

fornia is also similar to that of Texas; in Barbour v.

Commissioner, 89 P. 2d 474 (C. C. A. 5th), it was

likewise held that the gains from connnunity ])ro])erty

are taxable to the decedent's estate. The Rosenberg,

Larson and Barbour cases clearly require that the

decision of tlic Tax (^)urt b(^ affirmcnl.

Willi i-espect to coinniiinity j)i'()|)('i*ty oT ( alil'oi'nia

sj)()uses acquired ])i'i()r to lf/27, the wife's interest was

a mere expectancy during the eontimiance of the com-



nmnity.' The adoption in 1927 of Section 161a of the

Civil Code of California operated to give her, with

respect to subsequently acquired community property,

a present, existing and equal interest.' Whatever

changes may have been effected in the vvdfe's interest

during the continuance of the community,^ it is quite

clear that the adoption of Section 161a and its defini-

tion of the 'interests of the husband and wife in com-

munity property during continuance of the marriage

relation'^ did not alter her relationship to the com-

munity assets while her husband's estate is in the

process of administration. While, except as to in-

come derived from community property acquired prior

to the 1927 amendment, the wife may now report one-

half of the community income in a separate return

during the husband's lifetime,* upon dissolution of the

community, the executors or administrators of the hus-

band's estate possess, as they ahvays have, the right

to administer all community assets (together with his

separate property) and are entitled to the income and

gains from the community assets as part of his estate.

^ United States v. Rohhins. 269 U. S. 315 ; Spreckels v. Spreckels^

\r2 Cal. 775, 158 Ptic. 537; Stewart v. Stewart, 199 Cal. 318, 249

Pac. 197.

2 Commissioner v. Cavanacjh, 125 F. 2d 366 (C. C. A. 9th) ; Bank
of America etc. A-^sn. v. Mantz, 4 C^il. 2(1 322, 327, 49 P. 2d 279,

281.

^ See GroUmnnd v. Cafferata, 17 Cal. 2d G79, 111 P. 2d 041, cer-

tiorari denied, 314 V. S. ()12, holdinof tliat even durin<r the continu-

ance of the connnunity, the husl)an(rs nianatrenient and control of

tlie property and its liability for his sei)arate debts remained
nnchan<red by Section IGla.

' Uruted States v. Malcolm, 282 U. S. 792; CrBryan v. Commis-
sioner, 148 F. 2d 456, 458 (C. C. A. 9th)

.

608747—45 2
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The California law provides that upon the death

of the husband, the community property *4s subject

to his de))ts and to administration and disposal under

the provisions of Division III of this Code * * *." ^

The executor or administrator must file an inventory

showing the estate of the decedent that has come into

his possession and must specifically demonstrate

**what portion of tlie property is community property

and what portion is separate property of tlie dece-

dent."" Under Division III of tli(^ Probate Code,

**The executor or administrator must take into his

possession all the estate of the decedent, real and

personnal * * */'
' It is expressly provided that

:

The executor or administrator is entitled to

the possession of all the real and personal

property of the decedent, and to receive the

rents, issues and profits thereof until the estate

is settled or until delivered over l)y order of

the court to the heirs, devisees or legatees."

These i^tatutory provisions antedated the adoption

in 1927 of Section 161a of the Civil Code of Cali-

fornia." That no legislative change was intended

with respect to the administration of comnnmity

property or the wife's interest therein during the

course of administration is especially evident from the

fact that the complete statutory scluMue which was

* Section 202, ('alif(H-iua Pr()l)nt(' Code, Appendix, infra.
'"' Sections (U)() and ()()1. Ti-oljatc Cod(\ Appendix, infra.

^ Section 571, Piohate Code, Appendix, infra.

® Section 581, Probate Code, Aj)pendix, infra.

"Sections 1401 and 1402, Civil Code of California (Deerinfr,

li)2:i) ; Sections 1445, 1452, 1581, C\difornia Code of Civil Proce-

dure (Deering, 1923).
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in effect prior to 1927 was enacted in 1931, without

material change, by the adoption of the Probate

Code.^^

In the Roseiiberg case, supra, this Court made the

following observations respecting the administration

in California of commimity property after the hus-

band's death (p. 912) :

Whatever difference may have existed be-

tween the rights of heirs in the property of an
intestate and the rights of the widow in com-

munity property acquired by her husband and
herself prior to the year 1927, it is clear that

upon the death of the husband their property is

subject to administration in the Superior Court

sitting in probate. That court not only de-

termines what debts and what expenses of

administration are to be paid therefrom but

also determines what part of the property of

the decedent is community property, when it

was acquired, the attributes thereof, and the

respective rights of the widow and heirs, de-

visees or legatees therein. Until the adminis-

tration of the estate it cannot be determined
authoritatively by any other courts what prop-

erty is and what property is not comnnmity
property, or how the distribution shall be made.
Cal. Probate Code, Deering, 1937, §§ 202, 300.

The same conclusions are true respecting the adminis-

tration of property acquired in community after 1927,

the statutory provisions having remained unchanged
in this respect. The validity of tlie view which this

'" California Statutes (1931), c. 2S1. T\w provisions referivd to

in fn. 1), supra, were adopted, witliout material variation, in Sec-
tions 201, 202, 571, 581, 600, and 001 of the Probate (ode.
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Court took witli respect to \]w law of California is

emj)hasized by I'ecent pronoiuicemeiits of the Cali-

fornia courts:

The court in probate has always exercised

jurisdiction over the interest of the surviving I

wife in the community property in the course
|

of administration uj)on the estate of a deceased
i

luisband. No one of the powers of the court in

])robate is more firmlv settled or more uni-

versally conceded and acted upon than this
i

one.
''

j

Th(^ ])robate court unquestionably had juris- ^

diction to determine what interest ap])ellant

had, as surviving wife, in the estate which was

being administered and could determine what

property, if any, was community property.'"
^

It is clear, therefore, that the ])ortion of the
|

comnumity ])r()perty which belongs to the wife ^

is the one-half which remains after the payment
of the husband's debts and the expenses of

administration a})portione(l between the com-

munity and separate ])roperty in accordance

with th(^ value thereof, and this is true even '

wIkmi the hus))aiKrs share of the conununity,
J

together with his separate property, is ample to ]

pay those debts and expenses.** |

The possession by the executor of both the sepai-nt*

and community pro])erty of a deceased si)ous(' is ex-
,

elusive and is immune fi'om collateral incjuiry by the

sui'vivino' s])ouse, who can only come into j)oss(^ssion

I

y(vi.
\

'' h\st(itv of Sfcp/h'/ixon, (;.) Ci\\. Apj). -Jd Il^O. l-J-il-J"., l.M) P. lM
j

22-2, 22:i.
I

'''Estate of ( offi'c, ll> Cal. iM -Jt^, 2.V2-2r>:',, l-jo P. 2(1 (i(jl, U(;4. '
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upon a proper decree of distribution by tlie Superior

Court sitting in probate.'" It is the probate court

which has jurisdiction to determine what property of

tlie deceased spouse was community property/"" since

all community assets are administered as part of the

decedent's estate.'^ This has always been the rule in,

California.'' It is of prime importance to observe

that the California courts do not draw any distinction

between property acquired before and property ac-

quired after 1927.^'

It is also significant to observe that the wife's in-

terest in the community assets during administration

is not considered as one adverse to the estate.''' Thus,

in California, the probate court does not possess any

jurisdiction to try title to property which is claimed

adversely to the decedent's estate; it has been held

that the wife's claim to her own separate property

constitutes such an adverse claim."^ Also, the wife's

interest in property which she and her husband held

in joint tenancy gives her an ownership on his death

'' Parsley v. Superior Court, 40 Cal. App. 2d 446, 104 P. 2(1 1073.

^^ E,state of Stephen^oii^ supra, fn. 12.

^^ Colden v. Costello^ supra, fn. 11.

^' hi re Burdick, 112 Cal. 387, 44 Pac. 734; Rosenberg v. Coinims-

siorur, 115 F. 2d 910 (C. C. A. 9th).
^*^ 111 Estate of Stephenson, supra, (fns. 12, 15), the })r()perty was

actually acciuired after 1927, yet the court did not deem that of

such si<2:iiificance to require specific mention. In Parsley v. Su-

perior Court, supra (fn. 14), and in ('olden v. Costello, supra (fns.

11. !(')), the dales of the acquisition of the property were considered

so immaterial that the opinions do not disclose whether acquisition

was before or after 1927.

^^ Colden v. Costello, supra; in re Burdicl', supra, fn. 17.

'-''Estate of Mceolls, 104 Cal. 3(;8, 129 Pac. 278; Barnard v.

W'dson, 74 C\d. 512, 5 Pac. 237.
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which cannot be administered as part of his estate;

her title, which is adverse to the estate and not sub-

ject to the jurisdiction of the probate court, can be

determined in a collateral proceeding."' By contrast,

however, stands the wife's interest in the community

assets during administration. Since her claim to a

share of the community property is not considered

adverse to the estate, only the jDrobate court has juris-

diction to decree what is her share of the comnnmity

assets,'"' and that decree is not subject to collateral

attack.'^ Here, too, the California courts have not

considered the date of acquisition of the property to

be a material factor.

The Probate Code provides one com})rehen-

sive, exclusive method for administration upon
the estates of decedents. The proceeding is in

rem and the jurisdiction of the court is com-

plete over the proj)erty of the estate and over

all persons claiming interests therein under the

decedent, as to all matters involved in a com-

l)lete and effective administration. The law does

not provide an alternative procedure for deter-

mining question of heirship in connection with

rights of succession or the probate of wills, nor

one in which the court has jurisdiction over all

heirs and other claimants, both known and un-

knowii. In those respects probate law is unique

and exclusive. The title of a surviving tvife to

her interest i)i the community estate rests upon
a decree of distrihufio)!. Ih r riffht as survivor

2' 7'oolei/ V. Commissioner, 121 F. 2d 850, 354-358 (C. C. A. Dlh).

^2 ('olden V. CostcUo, supra,
""^ Estate of Tretheiray, 32 Cal. Api). 2d 287, 291, 89 P. 2d G79,

681.
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of the community is 07ie thing; the decree of

distribution which determines and identifies the

estate tvhich comes to her by virtue of her right

is quite another, and is indispensable as a muni-

ment of her title.'* [Italics supplied.]

As a result, it can only be concluded that an ex-

ecutor or administrator in California possesses the

identical authority with respect to community assets

that were acquired after 1927 as he does w^ith respect

to property acquired before that date. Whether ac-

quired before or after 1927, those assets are admin-

istered as part of the decedent's estate, they are in

the possession of the executor or administrator, and

he alone is entitled to the *^ profits thereof until the

estate is settled. '^
-^

We submit that Rosenberg v. Commissioner, supra,

is indistinguishable and governs the disposition of the

present case. The rights of the executors of the de-

ceased in this case with respect to the community

assets are exactly the same as those possessed in the

Rosefiberg case. The taxpayer's attempt to avoid the

effect of that decision and to distinguish it (Br. 10)

on the ground that the property there was acquired

prior to 1927 is, accordingly, without merit.

The taxpayer's additional attempt to avoid Com-

missioner V. Larson, supra, is equally ineffectual. The

Larson case is distinguishable, so the taxpayer claims,

because in California, unlike Washington, the wife's

half of the community property *^ belongs" to her by

statute. (Br. 9.)

2^ Coldcn V. Costello, 50 Cal. App. 2(1 303, 370, 122 P. 2d 595, 963.

^^ Section 581, California Probate Code.
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The argument that the wife's half of the com-

munity j)r()])erty '^belongs'' to her is based on Section

201 of tlie Probate Code (Appendix, i)ifrn). (Br. 9.)

That provision, however, was adopted in 1923,'^ not

1927, and did not change the nature of the wife's

interest during the existence of the community."' As

a statute of* succession, it was fully aj)i)licable to the

property of the deceased in the Bosoiho'o case.'** The

fact, howcvcM', that half of the prc^perty '^belonged'' to

the wife in the liosenherg case did not make the wife

liable for the tax on any i)art of the income from the

conununity property during administration ; instead,

the estate was held taxable on the full amount. More-

over, it is clear that the L(trson case camiot be dis-

tinguished on this ground for no difference exists be-

tween Washington and California law in this respect.

Thus, the Washingi:on court, in I>i re Coffeifs Estate,

195 Wash. 379, 81 P. 2d 283, 284, stated:

The interest of the wife in the community
estate in this state is not a contingent or ex-

pectant interest, but a present, undivided, one-

half interest. (Citations omitted.) No new
right or interest is generated in the wife by the

death of her husband ; his death merely affords

the occasion for the termination of the hus-

band's interest in the conununity estate.

The taxpayer also attempts to distinguisli the

Larson case on the ground that in Washington, unlike

Califoinia, legal title to personal property vests in

-" California Statiitt'.s (1Ul^o),c. 18.

-" IIirs,h V. United SUrfe8,iJ2 V. 2d 128 (i\ C\ A. J»th ).

^" E.sfaf, of Ph'tJlips, L>():^ Cal. 10('>, -JCa Pac. 1017.
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the administrator. (Br. 8-9.) We do not believe

that the Larson case was decided on this basis. We
believe, rather, that the case was determined on the

ground that in Washington, as in California, '^the

entire community estate, not merely the half interest

of the decedent, is subject to administration.
'

'
"^ It may

be noted that part of the income involved in the

Larson case was rent and that this Court did not

attach any significance to the fact that in Washington

title to real estate does not vest in the executor or

administrator. In re Peterson's Estate, 12 Wash.

2nd, 686, 734, 123 P. 2d 733, 754-755.

So far as title to property is concerned, it is clear

that in California the executor or administrator never

acquires title either to personalty or realty, and that

is so regardless of whether it is separate or comnumity

property. In California, title passes immediately to

the persons entitled to the property, ^Svith a qualified

right in the personal representative, who holds it, for

the purposes of administration, more like a receiver

than like a common-law executor.""'' Even though

title passes to the persons ultimately entitled to the

property, it does not carry with it the right to immedi-

ate possession and enjoyment; that right, instead, is

in the executor or administrator while the assets of

the estate are being administered."'

^M;UF.2d85,87.
^« Murphy V. ('rouxe, i:>,r) Cal. 14, 17, ()G l*ac. 971, 972.

'' Robert.son v. BurrrJJ^ 110 Cal. 508, 42 T'ac. 1086; Estate of
Pierry. IGS (^il. 750, 145 Pac. 88; Burr v. Floyd, 187 Cal. App. 602,

.'U P. 2(1 402; Si'curity -First Xat. Bk. v. Ferrlnc. 29 Cal. App. 2d
228, 84 P. 2(1 248.
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Thus, there is no real difference between Washing- \

ton and Califoi'nia in this respect. In both states, i

regardless of where naked legal title reposes, it is
I

the personal representative who is entitled to the '•

possession of and to the income from all of the de-
]

cedent's estate, including the entire community prop- -^

erty during administration."'

The Larson case clearly camiot be distinguished on
|

the ground that title to ])art of the assets there was in \

the administrator, unless it be held that the Bosenherg \

case, where there w^as no title in the administrator,
j

was decided erroneously, and unless it be held that the
|

rental from the real property, a^ to which the execu-
J

tor had no title, was erroneously taxed to tlie estate <

in the Larson case. Also, the cases cannot be dis-

tinguished on that ground unless it be held that in
;

California the estate can never be the tax entity, even i

where separately owned property is being admin- i

istered, since legal title to such property would never
;

l)e in th(^ administrator. i

It should be apparent, however, that naked legal

title is no more the criterion of taxability here than it

is in connection with other tax problems." Thus, the
'

administration of community ])r()perty in Texas,
,

which was considered in Barbour v. Cominissioncry 89 i

I

""- Bishop V. Locl'(\ 92 Wasli. 90, 158 Pac. 997; In re Peterson^s
\

Estate, 12 Wash. 2(1 GSG, 123 P. 2(1 733; Sec. 14G4, Washiii«rt()n Re-
:

vi>('(| Statutes ( Reininaton, li)32). See Section 581, California
!

Prolate Code, footnote S, supni, and tin* California cases citcil in

footnote ^U, supra.

^' Cf. Ilelrermg v. ClifforfL 309 U. S. 331 ; llelverhin v. Ilalloek, .

309 U. S. 1(H'>: PaJnirr v. Bcmhr, 287 U. S. 551. i
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F. 2d 474 (C. C. A. 5th), appears to be substantially

the same as that in California; it was there held that

gains "from the sale of all community property were

taxable to the decedent's estate. If the taxpayer

should attempt, as was done before the Tax Court,

to distinguish the Barhour case on the ground that

the executor in Texas acts as a trustee of the assets

of the estate, the answer is that the same considera-

tions are true in California.'* Thus, it has been said:

The administrator, also, is a trustee with well-

defined duties, among the first of which is that

of collecting the assets of the estate, and paying

its just debts after due notice to creditors. The
heirs' title is subject to the performance by the

administrator of all his trusts, and they finally

come into the possession and enjoyment of only

such portion of the estate as may remain after

the execution of them by the administrator.'^

This statement of California law may be compared

with the law of Texas and the reasons why income is

taxable to the decedent's estate, as expressed in Kul-

dell V. Commissioner, 69 F. 2d 739, 741 (C. C. A. 5th) :

It is perfectly true that under Texas laws an
administrator takes no title to the property,

either real or personal ; that all of it descends

to and vests in the legatees under a will, in

the heirs, if there is none. It is equally true,

however, that it does so subject to the payment
of the debts of the intestate, and that it is

^^ The (lissontin^ opinion of the Tax Court also attempted to dis-

tinguish the Barbour case on that ground. (R. 38.)

''Robertson v. Burrell, 110 C^il. r)()8, 574, 42 Pac. 108G, 1087.

Accord : Burr v, Floyd^ swpra^ fn. 31.
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provided tliat upon the issuance of letters testa-

mentary or administration, the executor or ad-

ministrator shall have the right to the ])osses-

sion of the estate as it existed at the death of

the testator oi* intestate, and he shall recover

possession and hold such estate in trust to be

disposed of in accordance with law. It was in

recognition of this period of husbandry and
control b}' the administrator, which prudent ad-

ministration requires, that the Revenue Acts

provide that income received by estates during

the period of administration or settlement shall

be returned and paid by the administrator.

The Board of Tax Appeals has taken a similar view

of the matter, holding that, although title to a de-

cedent's property in Oklahoma i)asses immediately to

his heirs, tlu^ income during administration is taxable

to the estate because the i)roperty is subject to admin-

istration, and because the right to possession of the

assets and the income therefrom is vested in the ad-

ministrator pending comi)letion of administration/'^

If important differences do exist between the laws

of Washington and California, \v(^ submit that the

wife has an intei'est in the community assets which

are administered in California which is less than that

under Washington law. For, in California, the com-

nnniity estate is liable, together with the husband's

separate estate, for a proportionate share of his sepa-

rate debts and the expenses of administering his

estate. This is true even where his separate property

'" /:'.s7^//r of McBJrnr}/ v. Cointnissionri-, decided June 'J.'i, ll>4l.^

re]ieariii<r denied, September IG. VM'l {VM^ P-TI H. T. A. >reni()-

landuni Decisions, pars. 42,3G0, 42,509).
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is sufficient to pay all his separate debts and adminis-

trative expenses." In Washington, however, on the

husband's death, the wife's one-half of the community

estate is not liable for her husband's separate debts

—

only his half is so liable/' Thus, it is especially true in

California that the wife's interest in the community

cannot be ascertained until her husband's estate has

been completely administered.

We agree with the taxpayer's fundamental premise

that *^ ownership" is the ultimate consideration in

determining taxability (Br. 11 et seq.) ; it is sub-

mitted, however, that the taxpayer mistakenly identi-

fies ^^ ownership" with legal title. All the important

indicia of ownership, i. e., possession, control and

the right to income exist in the executors or adminis-

trators during administration. Regardless of where

legal title exists, ownership lies in the estate during

administration.

It can only be concluded that all income from com-

munity property in California during administration

is taxable to the administrator of the husband's estate

and that no part thereof is attributable to the wife

until administration has been completed.

It seems fairly obvious that there is no merit in

the taxpayer's apparent contention that, even if all

the income from the property is taxable to the estate,

it sliould l)e entitled to deduct only one-half of the

^^ Estate of f'ojfee^ supra^ in. 13.

^^In re McIIw/Jis Estate, 165 Wasli. 123, 127-128, 4 P. 2(1

834, 83(): Kelley v. Butler, 182 Wash. 310, 315, 47 P. 2d G()4, GGG.

See 1 deFuniak, Principles of Community Property (1943),

Sec. 212.
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losses on the disposition of community property. \

(Br. 1, 14, 21.) We are aware of no authority, and
|

none has been cited by taxpayer, holding that if gain ^

results from the sale of i)roperty, it is taxable to one \

entity, while if losses result they may be taken by a '

different tax entity. Yet, in Commissioner v. Larsoyi^

supra, and in Barbour v. Com)nissio)i( r, supra, it was

held that gains from the sale of community assets i

were taxable to the estate. The very reasons why the
|

gains were taxable to the estates in those cases would ^'

apply with equal force to permit the estate to take
i

the deduction where losses are incurred. Once the

community has been dissolved bv the death of the

husband, it is his estate which, during administration,
j

receives the gain from the sale of community propeii:y <:

and, for that reason, the estate alone is taxable for
]

that gain. Similarly, since ownership of the assets lies

in the estate during administration, it is the estate !

which suffers the loss on the sale of such property, and
j

it is the estate alone which is entitled to the deduction

for the loss.''
|

We have discTissed this case only with respect to

the issue of whether the entire loss is deductible by the

decedent's estate. If, as we believe, the Tax Court

was correct in its holding on this issue, there is no need

to extend the discussion to show the validity of its

decision on the subordinate issues, namely, whether

the expenses of the sale of those assets, including trans-

fer taxes, and a tax paid on an automobile which was

community property, were entirely deductible by the

^» A?uhrf<on V. Wilsun. 2Sl) U. S. '20.
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estate, and whether the amount of income tax withheld

at the source on a tax-free covenant bond owned in

community was to be credited in full to the estate.

There is, however, one remaining issue which has

been raised by the taxpayer but which is not sup-

ported by any extended argument. That issue is

whether the taxpayer may exclude from her taxable

income one-half of the compensation which she re-

ceived for her services as executrix to her husband's

estate. This issue is w^holly unrelated to the other

questions raised and we can think of no theory which

suppoi'ts it. The taxpayer cites no provision of the

statute which would entitle her to exclude or deduct

that amount from her taxable income. Regardless of

the fact that the expenses of administration were paid

out of community assets of the estate, the money came

from a separate tax entity and was paid to her as

compensation; therefore, it constitutes gross taxable

income under Section 22 (a) of the Internal Revenue

Code (Appendix, infra),

CONCLUSION

In view^ of the foregoing, the decision of the Tax

Court should be affirmed.

Respectfully submitted.

Samuel O. Clark, Jr.,

Assistant Attorney General,

SewALL Key,
Helen R. Carloss,

HlLBERT P. ZaRKY,

Special Assistants to the Attorney General,

October 1945.



APPENDIX

Internal Revenue Code

:

Sec. 22. Gross ixcomp:.

fa) General Defiiiifion.—''Gross income" in-

cludes <]^ains, profits, and income derived from
salaries, wages, or coni])ensation for personal
service, of whatever kind and in wliatever form
paid, or from professions, vocations, trades,

businesses, commerce, or sales, or dealings in

pro])erty, whetlier i-eal or ])ers()nal, growini;' out

of the ownership or use of or interest in such
property; also from intei*est, rent, dividends,

securities, or the transaction of any ])usiness

carried on for gain or i)rofit, or gains or profits

and income derived from any source whatever.
* * ^ [26 U. S. C. 1940 ed.. Sec. 22.]

Sec. 161. iMrosiTiox of tax.

(a) AppUcation of Tax.—Tlie taxes imposed
by this cha])ter u])on individuals sliall a])ply to

tiie income of estates or of any kind of property
held in trust, inchiding

—

* * * * *

(3) Income received ])v (\^tates of (h'ceased

persons during the i)eri()d of administration or
settlement of the estate;

•X- * * * *

(b) Compufafion a)id Pay))}e)it.—The tax
shall be c()m])uted upon tlu^ net income of the
estate oi* trust, and shall be ])aid by tlu^ fidu-

ciary, (\xce])t as j)rovided in scH-tion 166 (rehit-

ing to rc^vocable ti'Usts) and section 167 (re-

lating to income for benefit of the i^rantor).

[2()U. S. C. 1940 ed., Sec. l()i.]

Si:(\ 162. Net ixcome.
Tlie net income of the estate or ti'ust shall be

coTn])Uted in tlu^ same mannc]* and on the same
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basis as in the case of an individual, * * *

[26 U. S. C. 1940 ed., Sec. 162.]

^ * ^ * *

Treasury Regulations 103, ijromulgated under the

Internal Revenue Code:

Sec. 19.161-1. Income of estates and
trusts.—* * *

* -X- * 4t *

The income of an estate of a deceased person,

as dealt with in the Internal Revenue Code, is

therein described as received by the estate dur-
ing the period of administration or settlement
thereof. The period of administration or set-

tlement of the estate is the period required by
the executor or administrator to perform the
ordinaiy duties j)ertaining to administration, in
particular the collection of assets and the pay-
ments o'f debts and legacies. It is the time
actually required for this purpose, whether
longer or shorter, than the period specified in
the local statute for the settlement of estates.

If an executor, who is also named as trustee,

fails to obtain this discharge as executor, the
period of administration continues up to the
time when the duties of administration are
complete and he actually assumes his duties as
trustee, whether pursuant to an order of the
court or not. No taxable income is realized
from the passage of property to the executor
or administrator on the death of the decedent,
even though it may have appreciated in value
since the decedent acquired it. But see sections

42, 43, and 44. As to the taxable gain realized,

or the deductible loss sustained, upon the sale
or other disposition of property by an admin-
istrator, executor, or trustee, and by a legatee,
heir, or other beneficiary, see sections 111 and
112. As to capital gains and losses, see section
117. * * *
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Probate Code of California (Deerin^, 1937) :

§ 201. Succession.—Upon the death of either

Inishand or wife, one-half of the community
})ro})(a'ty belongs to the survivine^ spouse; the

other half is subject to the testamentaiy dispo-
sition of the decedent, and in the absence
thereof goes to the surviving spouse, subject to

the provisions of sections 202 and 203 of this

code.

* * •

§ 202. Subject to debts, etc.: Death of wife.—
Comnuniity i)roperty passing from the control

of the husband, either by reason of his death or
by virtue of testamentary disposition by the
wife, is subject to his debts and to administra-
tion and disposal under the i^rovisions of Divi-
sion III of this code; but in the event of such
testamentaiy dis])osition by the wife, the hus-
band, pending administration, shall retain the
same power to sell, manage and deal with the
conununity personal property as he had in her
lifetime; and his })Ossession and control of the
community property shall not be transferred
to the personal representative of the wife ex-

cept to the extent necessary to carry her will

into effect.

§ 571. Duties of executor, etc,,- Sitrviriug
partner.—The executor or administrator must
take into his possession all the estate of the
decedent, real and personal, and collect all debts
due to the decedent or to the estate. * * *

§ 581. Custody of decedent's jyroperfi/: In-
terests of, actions by and against, heirs and
devisees.—The executor or administrator is en-
titled to the possession of all the real and per-
sonal ])ro])erty of the decedent, and to receive
the rents, issues and ])i-()fits thereof until the
estate is settled or until dt^livered over by order
of the court to the 1km I's, devisees or
legatees. * * *
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§ 600. Inventory and appiYiisement.—Within
three montlis after his appointment, or within

such further time as the court or judge for

reasonable cause may allow, the executor or ad-

ministrator must file with the clerk of the court

an inventory and appraisement of the estate

of the decedent which has come to his possession

or knowledge together with a copy of the same
which copy shall be transmitted by said clerk

to the county assessor. * * *

§ 601. Community and separate p^^operty.—
The inventory must show, so far as the same
can be ascertained by the executor or admin-
istrator, what portion of the property is com-
munity property, and what portion is separate
property of the decedent.
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